
On July 18th the Department of Finance an-
nounced sweeping tax change proposals relat-
ed to the taxation of private corporations. 
Many tax experts noted that these were the 
most extensive tax changes in Canada in over 
40 years.  The key parts of these proposals 
were: 

 Income sprinkling – the proposed changes
would make dividends paid to family
members who are not actively involved in
a corporation subject to a reasonableness
test.  Any dividends determined not to be
reasonable would be taxed at the top mar-
ginal tax rate.

 Passive investments inside a corporation –
the proposed changes would dramatically
increase the tax rate on investment income
earned inside a corporation.

 Converting income into capital gains – the
proposed changes would prohibit transac-
tions aimed at converting income into
capital gains for the purpose of reducing
the tax rate on the income.  The draft legis-
lation released with these proposals would
also have a significant impact on taxes
when selling a business or farm to a family
member and on the death of a business
owner.

The Government received an unprecedented 
amount of negative feedback on the original 
proposals and over 21,000 submissions were 
made to the Department of Finance during the 
consultation period which ended on October 
2nd.  As a result of this negative feedback, the 
Government made a series of announcements 
during the week of October 16th which modi-
fied, and in some cases eliminated, the pro-
posed tax changes.  The announcements modi-
fying the original proposals were as follows: 

 October 16 – the Government announced
that they would “…simplify the proposal
to limit the ability of owners of private
corporations to lower their personal in-
come taxes by sprinkling their income to
family members who do not contribute to
the business.”  Additional details were not
released as to how the proposals would be
simplified, however it appears that the
Government will be providing additional
guidance related to the reasonableness test
and factors to be considered in determin-
ing reasonable compensation.

 October 16 – the Government also an-
nounced that “…it will not be moving
forward with proposed measures to limit
access to the Lifetime Capital Gains Ex-
emption.”  It is unclear which specific
proposed measures are being withdrawn.
It appears to be related to the ability of a
family member who is a shareholder, but
who is not active in the business, to claim
his or her Lifetime Capital Gains Exemp-
tion on the sale of the business.  However
we will have to wait to see revised draft
legislation in order to determine exactly
what this statement means.

 October 16 – somewhat unexpectedly,
and unrelated to the original proposed tax
changes, the Government also announced
that they would be lowering the Federal
small business tax rate from 10.5% to 10%
on January 1, 2018, with a further reduc-
tion to 9% on January 1, 2019.

 October 18 – the Government announced
that a) all past investments accumulated
inside a corporation and the income earned
from those investments will be grandfa-
thered under existing tax rules; b) a
$50,000 threshold on passive income in a
year (equivalent to $1 million in savings,
based on a nominal 5% rate of return) will
be subject to existing tax rules and passive
income above this threshold will be sub-
ject to a new, higher tax rate; and c) incen-
tives are in place so that Canada’s venture
capital and angel investors can continue to
invest in innovation.  These announce-
ments mean that many companies will be
able to continue to save (within certain
limits) for an unexpected downturn, mater-
nity leave, large equipment purchase, etc.
without facing the substantial tax increase
they would have faced under the original
proposals.

 October 19 – the Government announced
that they “…will not be moving forward
with measures relating to the conversion of
income into capital gains.”  Therefore the
extremely negative tax consequences on
the death of a business owner which would
have occurred under the original proposals
will not be introduced.

 October 20 – the Government announced
that they want to “…ensure incentives are
maintained so venture capital and angel
investors can continue to invest in the next
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To promote compliance with Canada’s tax laws, the Canada Revenue Agency (“CRA”) implemented a program, the VDP, to encourage 
taxpayers to voluntarily correct omissions in their tax filings, including income tax, GST, source deductions and excise tax.   Taxpayers 
who make a valid disclosure will have to pay the taxes or charges plus interest.  However, they will not be subject to a pena lty or prose-
cution that the taxpayer would otherwise be subject to.  CRA recently released a Draft Information Circular which discusses p roposed 
changes to the VDP, which, if implemented, will be effective January 1, 2018.   The proposed changes introduce two tracks for  income 
tax disclosures – a General Program (similar to the current VDP) and a Limited Program.  
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Relief available under the General Program may be available if a taxpayer: 

 
Limited relief available under the Limited Program for applica-
tions that disclose major non-compliance, including one or 
more of the following situations: 

 failed to fulfill obligations under the Income Tax Act, or other 
applicable act 

 failed to report any taxable income received, 

 claimed ineligible expenses on a tax return, 

 failed to remit source deductions of their employees, 

 failed to file information returns, or 

 failed to report foreign sourced income that is taxable in Canada. 

 active efforts to avoid detection through use of off-
shore vehicles, etc., 

 large dollar amounts, 

 multiple years of non-compliance, 

 a sophisticated taxpayer, 

 the disclosure is made following official CRA corre-
spondence, statements or campaigns, 

 a high degree of taxpayer culpability contributed to the 
failure to comply. 

Proposed Changes to the Voluntary Disclosures Program 

By Sharon Gross, Tax Manager 
Kenway Mack Slusarchuk Stewart LLP 

generation of Canadian innovation.  The 
Government will work with the venture 
capital and angel investment sectors to 
identify how this can be best achieved.”   

      It is unclear how the Government will    
implement the $50,000 passive invest-
ment   income threshold while simultane-
ously protecting and encouraging passive 
investment by angel investors and ven-
ture capital. 

 
While these revisions are certainly welcome 
improvements over the original proposals, 
the tax changes are still incredibly complex 
and there are still numerous unanswered 
questions regarding the legislative details 
which are absent from these announcements.  
For example, even with additional guidance 
regarding reasonableness, how do you calcu-
late the value of the contribution of a family 
member?  Why is income sprinkling for busi-
ness owners considered wrong but income 
sprinkling of pension income is considered 
acceptable?  Will CRA interpret reasonable-
ness in the same manner as taxpayers?  Will 
the $50,000 threshold for passive investment 
income be indexed to inflation?  Does the 

$50,000 threshold apply to gross income or 
net income after deducting related expenses? 
How will the Government distinguish be-
tween some investments in passive assets 
and investments held by angel investors or 
venture capital inside corporations? 
 
Many of these proposed tax changes and 
revisions are expected to be effective January 
1, 2018.  Therefore, even with significant 
details yet to be provided by the Govern-
ment, you should talk to your tax advisor 

now to begin planning for the implementa-
tion of these rules.  Depending on your cir-
cumstances there may be steps you can take 
to minimize the impact of these changes on 
you and your business. 
 
Note:  All quotes included herein are taken from 
Department of Finance new releases on the dates 
noted above.  The news releases are available at 
http://www.fin.gc.ca/news-nouvelles/nr-nc-
eng.asp.  
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Proposed Changes to the Voluntary Disclosures Program 
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Description Current Program Proposed Programs 

Penalty relief – limited to any taxation year 
that ended 10 years before the calendar year  
in which the VDP application is filed. 

Available Available under the General Program; only gross negli-
gence penalty relief available under the Limited Program. 

Interest relief – partial relief may be availa-
ble for years preceding the 3 most recent 
years of returns required to be filed, subject 
to the same 10 year limitation period as for 
penalty relief. 

Available Available under the General Program only with interest 
relief generally being 50% of the applicable interest. 

Prosecution relief (not referred for criminal 
prosecution) 

Available Available under the General and Limited Programs 

Circumstances where applications under the 
VDP will not be accepted: 

Applications relating to: 

 income tax returns with no 
taxes owing or expected tax 
refunds, 

 “Elections” for specific tax 
treatment of certain transac-
tions, including “rollover”  
provisions on the transfer of 
property, 

 advance pricing arrangements, 

 post- assessment requests for 
penalty and interest relief, 

 bankruptcy returns. 
  

Applications relating to: 

 same 
 
 

 same 
 
  
  
 

 Same 

 Same 
 

 a person in receivership or has become bankrupt, 

 reporting income from proceeds of crime, 

 a corporation that has revenue in excess of $250 mil-
lion in at least 2 of the previous 5 years, 

 transfer pricing adjustments, 

 a reliance on an agreement being made at the discre-
tion of the Canadian competent authority under a 
provision of a tax treaty. 

Disclosure methods: 
Named disclosure 
No-name disclosure 

 taxpayer identified on initial 
disclosure. 

 preliminary discussions on a no
-name basis. 

 on a preliminary basis, infor-
mation required for a complete 
disclosure can be filed with 
CRA, excluding the identity of 
the taxpayer. 

 Same 
 

 same 
 

 not available 
  

A VDP application must meet all of these 
conditions in order to qualify for relief: 

 be voluntary, 

 be complete, 

 involve the application or po-
tential application of a penalty, 

 include information that is a 
least one year past due and 

 no prior relief  has been ob-
tained under VDP, subject to 
certain exceptions. 

 same 

 same 

 same 
 

 same 
 

 same and 
 

 includes payment of estimated tax owing. 

A comparison of the current and the proposed programs is as follows:  

Additional details regarding the VDP can be obtained from your tax advisor.  If you are considering making a disclosure, the appli-

cation should be made prior to January 1, 2018, under the current program as the new programs will not be as favorable as the cur-

rent program . 
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Quebec’s Refocused Small Business Deduction 

ants, but may affect many small businesses  

with minimal staff, or operating a seasonal 

business.  Ascertaining whether a corpora-

tion is a personal service business requires a 

factual determination and hence allows for a 

greater degree of flexibility to enable a cor-

poration to be eligible for the SBD tax rate, 

whereas the new Quebec rules apply a rigid 

5,500 hours bright line test.  

In re-focusing the SBD, the Quebec govern-

ment has provided corporations operating in 

the primary (i.e. agricultural, fishing, forest-

ry) or manufacturing sectors favorable incen-

tives by according a further enhanced SBD 

rate. Furthermore, the foregoing criteria is 

not as rigid for corporations in the primary or 

manufacturing sector, as they may access the 

SBD rates granted their activities are attribut-

able to manufacturing and processing and the 

primary industry exceeds certain thresholds. 

New legislative amendments have enabled 

the Quebec government to overhaul the ex-

isting small business deduction (“SBD”) 

eligibility requirements through the introduc-

tion of new stringent rules which may im-

pede a corporation’s right to access the SBD 

tax rate. The new rules may affect a vast 

number of small business owners by disqual-

ifying their corporations’ access to the re-

duced SBD tax rates. 

The old SBD rules mirrored the federal rules, 

where a corporation was eligible to claim the 

SBD provided they carried on an active busi-

ness. The new rules were originally drafted 

to require that a corporation employ a mini-

mum number of full time employees. The 

minimum number of employees’ criterion 

was subsequently amended by requiring that 

a corporation’s employees work a minimum 

number of hours throughout a taxation year. 

The new rules come into effect for taxation 

years beginning after December 31, 2016. A 

corporation will now qualify for the full SBD 

rate, provided the following criteria is met: 

 during the taxation year, its employees 

worked at least 5,500 hours; or 

 during the previous taxation year, the 

number of hours worked by its employ-

ees and the employees of the corpora-

tions with which it is associated total at 

least 5,500 hours. 

A corporation needs to employ slightly less 

than three full time employees throughout a 

year to meet the 5,500 hours threshold. The 

following rules, inter alia, apply in meeting 

the 5,500 hours criterion: 

 a maximum of 40 hours per week per 

worker will be considered; 

 the hours worked must be paid at the 

time the SBD is claimed; 

 the hours worked by a person who holds 

shares of a corporation, directly or indi-

rectly, will also be counted without re-

gard to whether they are remunerated; 

 

The SBD will be reduced linearly between 

5,500 and 5,000 hours, and will be nil when 

5,000 hours or less are worked. 

Additional care will need to be exercised to 

ascertain whether a corporation qualifies for 

the SBD tax rate. A corporation will have to 

document the hours worked by a person, 

especially in situations where a corporation 

is at the cusp of the 5,000 and 5,500-hour 

thresholds. 

The new rules are akin to the “personal ser-

vice business” rules contained in the federal 

Income Tax Act, which notably targets and 

deters incorporated employees from incorpo-

rating. The new rules spell trouble not only 

for professional corporations held by sole 

practitioner doctors, lawyers, and account-

By  Marco Fratarcangeli, CPA, CGA 
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